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Art. ] paragraph £ from the Romanton
Constitution revised by Law Mo 4292003,
seftles that “the siate is organized bopsed on
the prnciple of separation and equilibriem
of powers = be thens legistanive, executive
und judicial - in cose o constitutional
democracy™,  Thus, the  oonstitutional
legislator setiled o constont of  mesdern
democracies which bs  written  expressiy
verfis  of  is dietecied  rom the
inerpretation of constitutional senlements

in any of modem stabes: the theory of

separatronfedquilibrium of powers in state.
This  principle  was  grounded by
Montesguicu in the [8" century and its
o purposs B the ddea that g power can
und must stop another power, That i why
the three mapor functions that the power
gxerts in oo stabe {the legslative, the
executive and the judiciol ones) mos be
exerted by different  amd  dasting
authorities, bt for  nowasdays  the
democratic. system  does ol permin a
restrictive imtarpreration of this pnncipke in
the sense of n rigid separation of the thres

powers, U permanent cooperation between
these nuthoritics is regquired,

By means of thas conperation, manifesied
in dliverse forms and activities, the public
suthorities,  that  exercise (e above-
meitioned  functicns,  muss  empesite
mutually the dominating rendencies tha
may berermene  the replacement of &
constitutional  democracy with  a
dectiorship. Even if, due to ithe sociol,
podivical and economical focors, the public
.a||1l1|.:p|.'i::!.I that exerts the exsculive piwer
tends fo trouble  this  equilibnum by
ignonng  the legislative authority, the
Copstitution shall impose the mechanisims
aor the methods tha may  restore the
cqpuilibrivm of powers,

The legisltive power 15 represented by
the Parliament. The execulive power is
represented by the Chief of State, the
Coverniment and the public administration,
while the judicial power is represented by
the Judicial Authority.

The Padiament i the  supreme
representative  body  of  the Romwvan
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peaple and the sle legislative autherity of
the Country, Thus, the Parlisment shall
pass laws and carry  resolufions  and
motions with respect to the constitutional
seftlements,

The executive - hy the authorities tha
represenl i - executes the laws and
ensures their implementation, o the same
time the executive exercises the general
manggement of public sdminisreation,

The Judicial Authority imerferss in
solvine conflicts appeared in the process of
exerting the state power. The solution
given by the Judicial Authority  must
follow the constitutional setilements. The
foct that justice applies the lows 1o
individual, specific cases does nos identify
it with the executive since there are big
differences  between the exccutive und
jurisdictional powers. These differences
consisl in both The object and  the
procedure of realizing one's funcrinms,
More than that, in the frume of the
executive function, one mav apply general
fomms that confirm the law, and in ome
special cases, the low gives a truly
discretionary power o the pdminisirative
authorities. by mean of which they do not
resirain their activity only 10 apply the law,
but they have also the liberty of chooasing,
within some boundaries, between two or
e solutions.

Owr essay shall only emphasize the ¢lose
relutionship between the legislative and the
executive bodies. The strong connection
between the two powers could be notice
from the beginning of this study. Thus, the
Exccutive shall have no meaning but for
the Parliument that passes the laws, while
the activity of the legisfarive pawier shall
have no menning if the executive doesn’t
implensent the Jaws,

The relationship between the Parfiamen
and the executive is not reflected only by
their activity, but also by their organization
and functioning, In mest of the European
states,  especially in the  daies  of
parliamentary regime as foaly, Ciermany,
and Hungary and in the stutes of semi-

presidential  repime 03 France  and
Bomania, the  Parfiament s g ¥ery
importamt faclor in appinting  the

Grovernment, The government s appointed
of the basis of the vote of eonfidence of
Porliment, In  states of pasliamenitary
regime, even the President is appointed on
the basis of the vote of Parliament,

The relationship berween the Pasliament
and the Execotive it even more intense
when referring w0 their activity, both
interfering in other's activity since they
have o major mole in governing. Here are
some examples settled in Comstitution tha
emphasize the strong connection betwesn
the Parliament and the Government: thus,
the program and list of the Governmen i«
debated  upen by the  Parliament,
Farliamont shall grant confidence 1o the
Covermment by majority vore of Disputiey
amd . Senators.  The  Ciovermmen!  je
politically responsible for it entine activity
otily hefore Parlinment. The Government
shall, within the Parlismentary eontrol over
their activity, be bound to present any
mformation and decuments requested by
the Parliament. The Government and sach
of its members shall be bound 1o answer o
questions or nterpellations  raised by
Depities or Senators, The Parliament iy
withdraw  confidence  gramted 10 the
Govemment, by carrying o motion of
censure by majority vote of the Deputies
ind Senaors, The legislative initintive Jies
ot ondy with the deputies and senmoss bt
with  the  Government  also,  The
Ciovernment muy assume responsibility
before the Purliament upon o programme, &
weneral policy statement or 0 bl The
Parlisment may also pass o special low
enabling the Government o jssue Atmtutary
orders in frelds outdde the scops of
organic law,

Mot of the European constilufions serfe
that' the Parliament s the legislutive
aurthority of the state. Thus, in Ar.34
parageaph 1 of French Constitution it is
settled that the “"law is passed by the
Parliament”.  The lalian Constitution
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setthes also in Art 70 that the legislative
function is exercised by both Chambers of
the Parliament, while The Hungarian
Constitution specifies in Art 19 that “in its
limits the Parliement shall pass the lows”,
The Romanion Constitution  revised hy
Law No4Z%Z2003 s more restrictive and
tries to impose the legislative momopale in
e Fvour of the Parlismenm, A6l
Pardgruph. 1 from the  Romanian
Constitution setthes that “the Pasliament is
the supreme representative body of the
Romanian people and the sole legistarive
authority of the Country™,

The. legislative monopoke imposes. tha
the administrative normative acts 1o fing
their pround in a provision established by
faw  which - determines  mol only 1he
competence of the body who is able o pitsa
them but o define in general the content of
the bills. In the opinion of Tudor Dragan,
the existence of the monopole leads o
specific consequences. Thus, only the hegul
provision is primary, all other provisions
have o secondary, derivile characler
Primary provisions, even in  minor
problems, cun be passed only by (he
nzhonal  authority,  the  odministrative
provisions wre only derived and secondary,

IF the Parliament owns the legislutpve
monopale, the passing of low in all the
social fields shall be diffcult i Aol
impossible o be realized I anly  the
Parliament has the authority 1o pass the
bills, then the Govemmem shall not he
able to carry out all its attributions. s
activity being thus blocked if in 1 cemain
field the Parliament does ot prss  the
specific law,

In its quality of the sole legislafive
authority, the Parliament has legisutive
miriative  and passes  the  bills  and
resolutions. The Parliament may also pass
a special luw enabling the Government to
issieg statutory orders in fields outside the
scope of organic laws, The emabling lnw
shall compulsorily establish the field and
the dite up 1 which stafutory orders can
be isswed. Swwtory orders shall e

submitted 10 Parliwment  for approvl,
according 1o the legislative procedure,

Any ineonvenience of the legislitive
monopoke iy be removed by defining the
law. Thus, the law may be defined ug being
thus juridical act of the Parliament,
elaboraied i conformity  with  the
Constitution, and due to an pre-established
procedure, that senles the maost general and
ImportEn sociul reliions,

Thus, the Parliament is the sole atithority
thit may elaborate und pass bills. But in
the process of passing the pills, other
authorities, especially the administrative
sHEs may have this certain afiribution. The
relations between Parliament and  che
Government can be sedled also in this
particulur  ares, since  the  legislative
initiative  lies  with the Crovermnment,
Dreputies, Senators and’ citizens in certain
conditions, The promulgation of laws -
very imperative and necessary procedure
i eluboeating the law - lies with President
of Romania, the secomd body of the - dual
execifive specific to the semi-presidential
regime.  The  executive  exercises. s
begislative function by means of legislative
defegation. The Romanian Constitition
revised by Low No420/2003 seqles (he
nshitution  of legislative  delegmion in
A LIS, Due o this anicle, the legistanve
delegation ean be legal in the ecase of
sttutiry orders, or comstiitional in the
case of emergency stnulory orders.

Even if the Parliamen: enables the
Cmverminent  do issue sttulory  ornders,
which means that the Government cun
issue only  whur |1 s approved,  the
munupole legislive 15 thus denfed since
by means of the enabling law the
Governmemt does what the Parliament is
apposed o0 do, Under  these
circumstances, the legislusve delegation
represents  a  modality of cooperation
between  the  Parliament  and  rhe
Covernment that the Constitution setiled,
and oot & omesdality o cReculing  the
legislative monopole of the Parhamen
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Another argument in favour of the idea
that the passing of bills is not the exclusive
attribution uf the Parliament 15 brought by
the fact that the Porlismeni has rathes g
deliberative  function, then Fegislative
one. In the doctrine it i said thar the
deliberative function can not he identified
with the legistative function, since the
tormer has a wider sphere, and the lemer is
only a componemt  of the  former,
Deliberation is the modality by means of
which. the parliument exercises its most
activities, and especially the lepislative
one,

The Homanian Constitution revised hy
Law MNo4292003 mokes o distinction
berween the classes of laws by means of
Wi criteria, the mmerial criterion — the
sphere of the social relations settled by law
— and the formal criterion — the procedure
of possing the law. Thus; as senled in
AFLT3, L Parfinment passes
constitulionzl, organic and ordinary laws,
Constitutional laws shall be pEddining o
the revision of the Constion, the
procedure of passing these laws being
identical with the procedure of adupting
the Constitution.  The frelds repulated by
the orgamic laws are  mentioned  af
paragraph 3 of the same article, while the
passing of organic lavws is made with the
vote of the ahsolute majority, The pissing
of the ordinary laws is made with the vors
of the simple majority since these laws

seitbes.  mocial  relations of minor
importnce,

As 1 conclusion, pussing the bills is one
of the attrbutions  tha Ciovernumnen|

strongly wishes 1o practise, thensfore it
ries Wardly to gt this ateribution from
under the monopole of the Parlioment.
surely only in some specific domiins and
With respect towards the constitution. In
this  context  the oppogiunity  of the
following question - fr phe Process of
Passing the Bl on sxelavive airribuiion o
the Parliamen;? - still remains, And in our
opinion, this guestion is mose NP pouUne
than ever, since the Constitutional Court of
Romanit, by  memns  of i own
lurisprudence, encournged o negative
answer i this question,
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ARLD paragraph 4 from the Ramimian
Comstitution revissd by Law No.420/2003,
settles that “the stafe is organized hased op
the principle of separation and equiltbriwm
of powers — be them begislative, executive
and judicial — in case of constiiut ol
demicracy”™,  Thus, ke comstibtiong)
begistator settled § constant of mndern
democracies which s WIITIEN  expreisis
verbis or s deducted from e
interpretation of comrditutional selllements
in any of modem smates the theory wof
separationequilibrivm of powers in stare

This  principle  was grounded | by
Montesquieu in the 18" century and e
major purpose is the idea thar » Power can
andd must stop another power. That % why
the three major functions that the power
EXEME in 0 state (the legislotive, the
executive and the judicial ones) mus b
exerled by  differem  and  distines
authorities,  bur  fog miwadays  the
democratic system  doss ot permit a
restrictive interpretation of this principle in
the sense of o rigid sepandtion of the thres

PEMCES, 3 PeOmINen conperation bepwes
these authorities is required,

By mieans of this COOPEralion, soamifestad
in diverse forms and uctivities, the puiblic
authorities,  tha exercise the  ahoves
mentroned  funclions,  mus lemperate
mmutually the dominating tendencies tha
may deterntine the replacement of g
cumstititaunal democracy with ]
dictatorship, Even if. due 1o the social,
petitical and economical Bictoes, the public
duthority this exerts the executive P
tends 0 mouble  this equilibrium  hy
Igmoring  the  legislative authority, the
Constitution shall impose the mechanisme
or the methods  that nuy  restore  the
equilibrium of powers,

The legislative power s represented by
the Parliarent. The EXCCULIVE power s
represented by the Chief of State. the
Government amd the pubdic adminstrtion,
while the judicial power i« represented by
thee Judicial Authorty,

The  Parlioment  is  the ELprEme
represemative body of the Romanian
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people and the sale legislative authorty of
the Country. Thus, the Parliament shall
pass laws and camry sesolutions and
motions with respect 1o the constinstional
seltlements,

The executive — by the authorities that
represefl at - executes the Tows wnd
ensures theis implementation, at the same
me the executive exercises |he generdl
management of public adminisracion.

The Judicial Authority interferes in
solving conflicts appeared in the process of
eAerming the state power. The solution
given by the Judicial Authority  muest
follow the constinmional settlements. The
fact that justice applies the laws to
individual, specific cases does not identify
it with the executive since there are big
differences between the executive and
jurisdictional powers, These differences
consist in bath the object and  the
procedure of realizing one’s Functions,
More than that, in the frame of the
execiitive funetion, one may appdy gencral
narms that confinm the law, and in somse
spegial - cases, the law gives o truly
discretionary power to the administrative
authorities, by mean of which they do not
restran their activity only to apply the low,
but they have also the liberty of chonsing,
within some boundaries, berween two or
more slutions,

Our essay shall only cmphasize the close
relationship between the legislative and the
cxccutive bodies The strong  eonnection
between the two powers could be modice
from the beginning of this afizdy, Thus, the
Executive sholl have no meaning but for
the Parliament that passes the laws, while
the activity of the legislotive power shall
hive no meuning i the exscutive doesny
implement the Jaws,

The relstionship between the Partiament
and the executive is mol reflected only by
their activity, but alsn by their INENNizaion
and functioning, In most of the European
slabes,  especially i the  sigies of
parliamentary regime as ftnky, Germany,
and Hungary ond in the states of semi-

presidential  regime a5 France  and
Romanii, the Purliament is very
important  factor  in appointing  the

Ciovernment, The povernment is appolnied
on the busis of the vote of confidence of
Parliamam. In states of parlizmentary
regime, even the President js appointed on
the basis of the vore of Parlismens

The relutionship between the Parliament
and the Executive s even more intense
when  referring o their altivity, hoth
imterfenng in other's activity since they
have-a magor role in governing, Here are
some examples setled in Constitution that
emphisize the drong connection between
the Parliament and the Government: thus,
the program and list of the Government is
debated  wpon by the  Pardiament,
Parfiament shall grant confidence 1o the
Government by majority vote of Deputies
and  Senators.  The  Government s
politzcally responsible for its entire activity
oinly before Parlinment The Ciovernment
shall, within the Parlismentary contral over
their activity, be houmd o present gny
informution and  documents reduesied by
the Parliament, The Government and each
of its members shall be bound 1o answer 1o
questions  or  imterpellations - rmised by
Deputies or Senators. The Parhament may
withdruw  confidence  gramted w  the
Government, by camrying @ motion of
censure by majorily wole of the Deputies
amd Senotors. The legislative initiative fias
not only with the deputies and senators but
with  the CGovernment also, The
Govemnment may assume responsibility
befere the Parliament upen o programme, o
general policy stitement or o bill, The
Parliament may also pass o apecal law
enabling the Govemment to jssue statuloey
ordess n fields omside {he scipg  of
afganic law,

Mot uf the European constitutions settle
that the Purliament s the legislative
authodaty of the stufe. Thus, in Art,34
parugraph | of French Constitution it s
seftled that the “law is passed by the
Parliament™,  The Ialian Constitufion



Bulb=tin of the Tramsifvani University of Bragow « Vol 1449} - 1007

60T

settles also in Ar.70 thue the legisluve
function is exercised by both Chambers of
the  Parliament, while The Hungarian
Constitution specifies in ArL 1Y that “in irs
timits the Parliament shall poss the laws™,
The Romanian Constitution revised by
Law MNo4292003% i5 more restictive and
tries to impose the legislative monopale i
the favour of the Parliament. Aréi
paragraph | Ffrem  the  Ruomanian
Constitution sentles that “the Parliament is
the supreme representative body of the
Romanian people and the sole legislative
authority of the Country™.

The legislative monopole imposas that
the administrative nomutive acts 1o find
their ground dn a provision established by
law  which  determines  not only  the
competence of the body who is able 10 pass
them but to define in general the content of
the bills. In the apinion of Tuder Draganu,
the existence of the monopole leads 10
specific consequences. Thus, only the kegal
provasion is prirmory, all other provisions
have o secondary, derivate chamcter
Frimary  provisions, even in  minec
problems, can be passed only by the
national  authority, the  gdminisirative
provisions are only derived and secondary,

If the Parliomem owns the legislative
mongode, the passing of law i oall the
social fields shall be difficult if noe
impossible 10 be realized. If only  the
Parliament has the authority 10 pass the
bills, then the Government shall not bhe
ghle to carry owt all i wreibotions, it
activity besng thus blocked if in a cenain
field the Parliament does noe pass the
apecafic b,

In ats quality of the sole legislative
authority, the Parliament has |egislative
initiative and  passes  the bills  and
resolutions. The Parliument may alse pass
& special law enabling the Government to
essue satutory orders dn felds outside the
scope of organic laws, The enabling law
shall compulsorily establish the ficld and
the dute up 2o which statutory orders can
be issued,  Staturory  orders shall e

subritted 10 Parliument for approval,
acenrding 10 the legislative procedure.

Any inconvenience of the legislative
monopole may be removed by defining the
lawe. Thus, the law may be defined os Pzing
thus  juridical -act of the Pardiamens,
eloborated  in conformity  with  the
Constitution, and due to un pre-established
procedure, that setiles the most general and
iimportant sociul relations,

Thus. the Parlinment is the sole authesrily
that may elaborate and pass bills, But in
the process of passing the pills, other
authurities, especially the sdministrative
ores miy have this certain arecibotion. The
relstions  between  Parliament and  the
Government can be sefiled ulso in this
posticular area, since  ihe  legislative
inittative  lies  with the  Covernment,
Dieputies, Senators and citizens in cerain
comditions, The promulgation of laws - 5
very imperitive amd necessary procedure
in eluborating the law - les with President
of Romania, the second body of the dual
execulive specific to the semi-presidential
regime,  The exccutive  exercises it
kegislative function by means of lepislative
debegntion. The Romaindan Comenitution
revised by Law Mod2002005 stles the
institution of legistative  delegation 0
AMLLLS. Due to this anicle, the legislative
defegation can be legal in the cnse of
sutory orders, or constitutional in the
case of emergency statutory orders.

Even if the Parliament enables the
Lovernmen! 1o tssue  statutory  orders,
which means thut the Government can
wae iiely whal it is approved, the
maowapnle legislative is thus denied sinep
by means of the emibling  law  the
Croweernment docs what the Parlizment is
supposed 1w do Under  these
circwmstances, the legislative delegation
represenis a4 modality  of  cooperation
betwesn  the  Parliument  und  the
Government that the Constitution setled,
and not o medality of executing the
legislative monopole of the Parliament
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Another argument in favour of the idea
that the passing of hills is nor the exchesive
aitribution of the Parliament is brought by
the fact that the Porliament has rather a
deliberative function, them o lepistutive
one. In the doctrine it s said that the
deliberative function can not be identified
with the legislative function, since the
former has & wider sphere, and the leiter is
enly o component o the  formes,
Deliberation is the modalily by means of
which the parliamen) exercises it mosi
activities, and especially the legisluive
i)

The Romanian Constitution revised by
Law MNod292003 makes 5 distinction
between the classes of laws by means of
two critena, the material criterion — the
sphere of the social relations setled by lnw

and the formal eriterion — the mw:dure
of passing the law. Thus, as semded in
Ar.T3, the Parliament pilsses
cumtllulmnu.l organie and ordinary laws,
Constitutional laws shall be pertaining 1o
the revision of e Consimation, 1he
procedure of passing these laws being
identical with the procedure of adopting
the Constitution.  The fields repulated by
the organic  lnws  are  memtionsd
parngraph 3 ol the same artcle, while the
passing of organic laws i made with the
vole of the absolute majority. The passing
of the ordinary laws is e with the vone
of the simple mojority since these |aws
settles  social  relations  of  minos
imponiance.

As a conclusion. passing the bills is one
of  the  atribunions  that  Covernment

strongly wishes 1o practise, therefore it
wies hardly w0 ger this attribution from
under the monopole of the Parliament,
surely only in some specific domains and
with respect towards the consttution, In
this comext the opportunity of the
following question — f5 e provess of
fressing e Billy an exclusive aiivibution of
the Partimment? — still remains, And in our
opinion. this question s more oppomune
than ever, since the Constitutional Courl of
Romani, by means  of  its pwn
jurisprudence.  encouraged o neganve
answer I this guestion,

References

I. Constitution of the Bomania,

2 Murary, L. Tunasescu, 5. E. Drepr
ceisieifional g5 fnsigll o politice,
volumul 7, Editura  Lumina Lex,

Bucuresti, 2003,

3. Draganu, T.: Irepr cemstivuSiional g
irstitufic  politice.  Tratar  elemensar.
Editura Lumine Lex, Bucuresss, 2000,

4. Megulescu, Po Tratw de  drept

acerinistretive:  rewegm, vol, L

Bicuresti, Tipografiile romine unite.

1525,

Constantinescu, M,  Deleanu, [,

lorgovan, A., Muriru, 1, Vasilescu, F.,

]

Wida, §:  Coneriragn  Bomdelel -
cementard o5l adnoid. Regio
Autonomd- “Monitorul - Oficial”,

Bucwregn, 1902,

% Megulescu, P Alesiann, G- Trenay de
drept palslic. Tomul 1, Casy Scoalebor,
g,



