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The institutional balance - Basic principle
of the European Union's Institutional system

Oana SARAMET

ABSTRALCT

hoross its existence and evolution, Ewrope has oscillated between separation and
unity, the acknowledgement of belonging to the same continent, as its values
became more and more clear since the Middle Ages, when the cultural, spiritual
political and economical values were acknowdedged and developed by the times
personalities, suppart such a statemeant. Surely, the political, economical, social
and military crisis which Eurcpe had to deal with across time, mainly during the
twentieth century, has pointed those states; first the western ones and, towand
the end of this century and the bagirming of the next cne, those farm the formes
cormmunist block, toward unity. The organizations ar structures which were bufld
for this purpose, including the three Eurapean Cammurities werg the basis of what
the Eurcpean Union is today; they have also tried to unify these states on diffenert
levels - economical, military, political, thus achieving common goals. The success
of this action depends on creating a balances institutional background.

On Agril 18th, 1957, The Eurcpean Coal and Steel Community Treaty was signed in Paris. In
came into force |uly #3rd, 1952 and remained so for over 50 years, At the same date, the High
Autharity, one of the institutions of this community, started functioning under the ruling
af Jean Mannet. Thus, the treaty by which this community was formed, regulated a specific
institutional structure, represented by: the High Authority - an independent, supranaticoal
institution which representad the interests of the Community; The Special Council of Ministers
- an intergovernmental institution which protected the interests of the member states; The
Common Assembly — representing the interests of the citizens of the member states and the
Court of Justice = a judscial institution which contributed to the wnified enforcement of the legal
regulations of the Community.

Cn March 25th, 1957, twio new treatses were signed in Rome: the treaty by which the European
Economic Community was created and the Treaty regarding the European Atomic Energy
Commaunity (CEE/Euratom); the purpose of these new institutions was to create solidarity
in certain sectors, as both treaties came into force on january 14th, 1958. The six foundes
countries (France, Cermary, Italy, Belgiurm, Holland and Luxembourg), based on the already

P D Lecturer, Transdvania University of Bfagon’, Facully of Law
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The Instibutional balame - Basic principhe of the European Union’s Insthutional system

functional example of the European Coal and Steel Community, established that these twa new
communities would have an own institutional system formed of: a Commission with executive
duties, 8 Council with legislative duties, an Assembly, with specific duties such as political contral
ard & Justice Court with judicial duties,

Starting from these brief statements, we can state that the founders of these three communities
have designed credible, specialized and durable institutions; this is the reason why other states
adopted and adapted this political and constitutional theory, the principle of the equilibrium
of powers, being well aware that the lack of institutional balance would shortly lead to the
destruction of the newly created communities,

The separation and equilibrium of powers within a state has becorme a constitutional principle
across time, a principle which is characteristic to any lawful state, as it is regulated expressly
or deduced by systematic interpretation of the constitutional provisions, Althaugh, at the time
this theory appeared or miaybe even today, based on a superficial overview, we might consider
that poweer is not ondy divided, but also that state bodies, public authorities, were indepandent
frorm each other, there was no collaboration betwesn them, based on constitutional regulations,
as well as the constitutional practice and |urisprudence; thus, these institutions collaborate bt
also control each other in an attempt to exercse state power efficiently. Thus, for example, the
Aomanian Constitution currently in force regulates in article 4 fourth alignment, the principle of
separation and equilibriurn of powers within a state™.

On the other hard, the certainty”! of an express regulation rather than the one deduced by
nterpratation is one of the arguments which determined the Remanian constituent lawmaker
to revise the fundamental law in 2003, to regulate, expresis verbis, the principle of separation
znd equilibrium of powers within a state. The organizing and functioning of powers in a state
oy respecting this principhe was obvious prior to revising the constitution, as the provisions af
the constitution were strong arguments of this theory. Thus, the three powers - legislative,
represented by the Parliament, executive represented mainly by the head of the state and the
Lovernment and justice, represented by the bodies of judicial authority - were regulated in
dzssical order and the duties and constitutional relations pointed out the eguilibrium which
sxisted Detween these powers. Also, by its jurisprudence, the Romanian Constitutional Court™™
constantly pointed out the constitutional image of this principle

=ven If this principle is reflected in the constitutional regulations of the states, whether expresshy
o by identifying the role and duties of the authorities and public institutions which exercize

Article 1 alé'rnr!m: (4] of the Romanian Corstinution states thal “The State is organived according to the prlm:pl;
& s=paration and equilibrium of powars - lagislatie, eeoutive o judicasl - within a constitutianal democracy®

See M. Comstamtingscy, &, lorpovan, | Muraru, Revizuied Comdtilofiai Rombeier - explicapd 5 comemdank, Baseth
Saimhing House, Bucharest, 2003, p. 6 Doctrine has retained a contrary opinian, ponting out that the exess
sgulaticn of the principle of separation of powers within a state and that of equilibrium of powers within 2 state would
Ssresent & scence repnass” aswellas @ surprising ignee of reality”. See | Deleanuy, festitudi 2 procedon canstitufionade
~ e drepeul romdi B n drppil comparsd, TH, Beck Pulbdishing House, Buchanese, 2006, pp. 60-51

Thun, for mample, by Declsion 5002000 regarding the mon corstiutionality sxeption of the pravisions of article
¥ of Cosprnmarnit's Ordinance no 271992 reganding the profection of the nstional cutiural patrimany, approved
w5 wibsequant changes by baw e 1171994 and cornpleted by Cavernment's Ordinance no G8/1534 regarding the
w=tection af the natignal cultural patrkmoeny as published in the Official Budletin, Part |, no 277 of Jure 20th, 2040
S constihutionad |udge stated That lorbidding by Lo, sven il only mporary, the execution of 3 court's. decisions
wol represent an interference of the legislatie powsr in the proces of achieving justice thus contravening to the
se=titutional prnciple of the separaticn of powers within in the state.
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tween them, starting for the second part aof the 18th
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he idea that law based on reason is the
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these powers, but also the relations be
. not forgal that Aristotle was one aft
starting from 1 :
the Constitution is the basis of state organization
the others must obey it. At the same Lms, the canstitut:on 111!..|5t determine Lhe SI:ET::&

all powers within a state, but mostly the soversign pOwWer, nsh.ar-.y 51H h | .5

ea parts; the general assembly - today’s legislative — --:j I:' n.; :G
on public affairs, the magistrates cnred— today's Eﬁu.:lfﬁ-i_;; -:.r;ue-:lj Tf;;:;f:ﬁ;gzgl:: tr-.;n

appotntment procedures must be dae.c_-n ed upon-and th el Wm;nem. gy
the government is the very Constitutian, thus identifying thres for EO b lioli

mstitution: fovalty, aristocracy and republic. Within any of these, the Cans :

fniﬂi:r:::;gsint Lthe crganize?d-s.luhunur- of powers” . However, due ta the e.‘.!eus wI;Lr._tI'IIJ:Z.Tr:
caused by the existing political systems over th rﬂguletu::::‘-s af the narth-American cnn”: : }

at the end of the 18th century, includimg in the 178/ Constitutan nf th.E Lirited 5!:51135 of Amenca,
as well a5 in the constitutions of most modern states, Montesquiey s theory (Charles LI'.':‘.-'I-IIE df
secondat, baron de la Brede et de Montesquieu) regard_eng the separation of puwerﬁ. wit .: &
state, a theory which he described in his work De |'Exprit da tofs (On the _tplﬂlf‘;::l:fthe .!.-.w!.'}. as
hecome a basic constitutional principte in any lawful state, and the author af this principle was

thought to be .the real creator™ ™ of this theary

DETHLLIY, el Mlst :
a separation of powers within 3 state,
hasis of society and, among all Laws,

organization af
organized if it is divided in thi

Montesquieu believes that . judicial power Iy wehich the edector or the authority punishes crimes
and rules on litigation batwesn pecple” 18 somewhat inexistent™ ", a5 the way the othes
twe powers are organized is more important as well & the relations between these two. Thl.:s
legislative power must represent the general will of the state because ,b-:u:-::l:l an this, the elector
or the authority create laws, amend them or abaolish them™=, and mecutive powar MUST execuie
this general will as it is the basis on which .tl-!e electors or the au_:hunr.g.r q:hlr-:la:e war of time of
peace, send ar receive Bmissaries, @Eies SELUNCY Measures, sLOpS INVasions

I oour opinion, Montesguieu did not state the face the three identified powers should be organized

and function separately, but pointad out that these powers should control esch othey, in ordes to
avaid the situation in which ore of themn becomes tyrant. Thus, the means by which this control
can be exercised were identified. Montesquieu mentioned that executive power should have
the right to fight the initiatives of the legislative; also, it should participate in creating laws by
having a weta right as it will not be deprived of its gwn prerogatives, As the right ta legal initiative
belongs to the executive, it must not be an absolute right, because the existence of the veto right
wiodild entitie the executive to dismiss the mitiatives which it does not agree with, However, the
enforcernent of laws must be an exclusive duty of the executive, as the legislative can't enforce
laws and can't restrict their enforcement because the executive acts in @ limited manner by

AT oD, Falinica, Antel Publishing House, Orades, 2004, p. 204
Arstotis, op ot p. 180
“T. Dradganu, Drepd canshtufions’ 5 mardlo podibios. Tralat stemerdar, Lumina Lex Publishing House, 8ucharest, 2000
wil | p. 254
Marbesyuiey, O B anint of the fawd, Soentific Publisng House, Bucharest, 1564, wol |, Book X1, Chaptor iV, p. 15%
*| Montesquiew, op. af ., vol. |, Book X, Chapter ¥, p. 200
", pa. 155, 19T
* thidern
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The inghiutonal balance « Sasic principle of the Eurnpaan Urion's Institutional 4ystem

prompt actions, Still, the legislative is acknowledged _the right to have special empowering
to exdrminge the way its laws were enforced” ', thus controlling the activity of the exetutive
Az aresult of this contral, the legislative does not have the right to judge the person who made
a mistake, a3 the person is intangible, but since the executive power can't enforce laws withaut
avil advisers, who hate the laws as ministers, althaugh the laws regard the people, they can be
prasecuted and punished"!'™, except by judicial power.

On the other hand; doctrine ™! appreciates that, when discussing the distribution of powers,
Montesquied would corsider a combination of powers in which case | the idea which is the basis
of this conception’™ regarding the principle of separation of powers” resides in a control and
equilibeium systern of powers, this being the reason why this idea inspired the Furopean treaties™™

50, ,the separation of powers is a concept bom out of efforts to change wtate power nto & non
ryrannical form of government, the doctrine describing distinct spheres of competence among
various state powers within a homogeneous political entity™™. But the European Union departs
from this model in @ number of ways like, for example: the design for European unification,
original and unprecedented as it is, does not alter the fact that we are dealing with a Union of
states gradually evolving towards same kind if supranational entity, so the Eunopean institutions
bear witness to the tension inherent in swuch a project, state bending on pocling portions of ther
soverelgnty”” On the other hand, we are obliged to mention that ,this principle was absent
in the original Treaties, entered primary Community law as late as the Amsterdam Treaty fram
107 Y gven that the European Court of |ustice was the ane which opened the way for this
princigle ina judgment of 1956 — Merond Case’™

A5 & consegquence European treaties do not approach each institution in the context of one
potitical function®+*, _each institution having its own” article in the Treaty on Eurapean Linian

HMontesouewy, op. of .'.-m: |, Bpoi X1, Chapber ¥l p .:_'ﬂ-.'-'

thickerm
"R hehitae, Oreph consnfupionsd al Uedmil Furnpens, Unbersity Publishing Hause, Bucharest, 2002, p. B2
it m appreciated that, as opposed 1o this Ided, anciber one. embraced i only just spperent, by the lounding
smmnts af the United States ol Amerca wouid emtall that the disiribiion of powers would lead 10 3 separstipn of
powers, as reflacted by the provisions of the USA Corstinution. especially in amicke | liss aGgrment which sLates that:
‘Al legislatwn poser prosdded by this Constiution e invested 4y @ Congress ol the Urites Srates which is farrmed s
the Sanatn and the Bepresantatios Chamber®, or those of artick 1 frst alignment reganding the execntive power, thase
=f article Il first aligrment, accanding fo which The udicial power of the United States is invested in & Sopreme Coort
and in ather inderice courts which the Conpress can create and organize Inon Lime oo tirs®. This Corslitution has been
sudied on Sie hipesww strate pow'chacsfoanetitution itemtoonstivicion hem, sccessed o T5.09.2015

f. Schirze, op, o, p B3
= G Grazang, bhtutionad Balaece o the B The Procl Admisstradion 5538 refosming Camirssion, Institur, Uiriwersitar|

dEtuds buropews, Unnarshad Autdnoma de Barcelona, Spain, 2007 2 This paper has been steded on Sie
StocS s recercal cat/bistreamdhandbe 20T 2N ARG B &3 pofPseguence=1, aocessed on 15.08 2005

Idemm, pp 3-8,
e, 3
* Discussing about the objectives w01 cut in Arikcle 3 from the European Coal and Stesl Community Treaty, the Court
o hustice established that Jfrom, that prosisicn there cam be sean in the balance of powers which |s characienzed of
S institutionat struchar of the Community & fundamental guaraatee pranted by the Treaty.°. Mesdi Cause, C-558
SeronifHigh Authority, FLEC 58T This Cause has been studied on Slte: Fpofcuna sunoga sufjurisdceles (57 celen=s
AL DLOSE Ianpl=roktype= TXTRancne=, aocessad on 15,09 2075

R Schitm, op. ot p 83
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Treaty, whose first section states the combination of political function to which it participates
-

Thus, for example, according to the provisions of article 14 first alignment of the Treaty on
turopean Uinion, .The European Parliament shall, jointly with the Council, exercise legislative
and budgstary functions, It shall exercise functions of palitical control and consultation as laid
down in the Treaties”

By its jurisprudence, the Court of Justice pointed out that "treaties created a system of
distribution of duties between the different structures of the Community, each having its own
missicns within the irstitutional structure of the Community and in achieving its tasks, respacting
the institutionat equilibrium, assuming that each institution exercises its duties by respecting
the duties of other institutions" ", The Court also acknowledges that _one of the elements of
the institutional equilibrium created by the treatias is represented by the very prerogatives it
regulates”™ " for each commumity institution.

Considering this vision on the principle of separation of powers*, which accentuates
institutional equilibrivm and which is supported by the jurisprudence of the Court of Justice,
the provisions of article 13 second alignment of the Treaty on Eurcpean Union state that
Lach imstitution shall act within the Emits of the powers conferred on it in the Treaties, and
in conformity with the procedunes, condrtions and objectives set out in theon, The institutions
shall practice mutual sincere cooperation” This consecrates the principle of instituticnal
equilibrium=, or, in a different opinion™ - two principles of the functioning of the Union; the
principle of awarding duties to the institutions of the Unéon, the principle of sincere collaboration,
thus, ,three constitutional postulates”™ are stated: the obligation of each institution to act
wathin the limits of its duties as provided by the treaties, the obligation of each institution to
exercise its duties by respecting the duties of other institutions and the integration of each Unian
ingtitution in the political procedures of the European Union™,

Cn the other hand, an authar enderline that the balance between the institutions can be
envisaged in two different ways, one legal, the other pelitical. From a legal paint of view,
institutional balance is 4 constitutional principle which must be respected by the institutions
and the Mamber States, infringements may be candemned and sanctioned by the Court of
Justice, From a political point of view, it can be envisaged as 8 means of describing the way the
relationship between the institutions is organized ™=,

thidem

Chernomy Cause, C-FIVER, Parliamert/Counal, ELECT1991 373, poimis 21-22 This Ceuse has been studied an Site
Fp Afoura europa.eudjurisidocument/dacurment isf-"“l::-:l-E.u‘.n:lrlr'.ﬁ';!-ﬂ33.:,',.agp!-1|]e-;:|:|&d-:|r_;':ng:|.;|a.:r.u|jg:|y_&ui
r=EncoalrsBepari=15Cid=574124, aessed oni 15.09 2075

"igpm, poing 21

SUH Ronbrze, on cX poB3

* thidam
UL Gillea, Trazatede Unind Enrapens Comantan fi exabcapy, CH Beck Publishing House, Bucharest, 2012, po 349
8. Schitze, opoot, o83

“H. Sohditoe, opook B3RS

1P Jaoque, The priacpie f nsitutions! Balance, article published in Comnmon Marker Law Review. noo 41, 2004,
pA83. This artkile wes studied o site. I iten mo'doods M ontse 20 acgu pdf, Acoessed an 15.09.2015
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The institutlonal balance - Rasic prsciple of the European Unian's Institutional system

In order to point out the importance of the existence of nstitutional eguilibrium, as well as the
necessity for all Esropean Unian institution to function hased o this principle, the Eurapean
lawrmnaker has regulated this principle in the second alipnment of article 12 of the Tr-aa'.q,- an
Eurcpean Union, right after identifying, in the first alignment of this article, the institutional
trame of the Union, by listing its institutions. Violating this principle and its dimensions would
determine the ,Union's Court of Justice, the institution which must watch owver the respecting of
the right to interpret and enforce the treaties, to ensure rmzintaining of institutional equilibrium
and. as a consequence, to exercise judicial control of respecting the prerogatives™ " of union
imstitutions. Furthesmore, disrupting the institutional squilibrium ™ by ome of the institutions
could affect the functioning of other institutions and even the Uniom,

Acknowledging the democratic principles of the European Unian obliges all its institutions to
act exclusively within the limits of their duties as awarded by treaties, by using the Mecessary

mechanisms for controlling each ather, which guarantiees the respecting of this postulate and,
In the end, maintaining the institutional equilibrium
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REVISTA ROMAMA DE DREPT EUROPEAN

Revista oferd informatie profesionald de inalta calitate stiinfifica, pe teme de drept european,
structuratd in articole de doctrind s jurisprudentd, semnate de prestigiosi

autori romani si straini,

in fiecare numdr al revistel

Rubrici dedicate unor teme majore ale dreptului european: controlul jurisdictional | procedura
trimiterii preliminare | drepturile omulul in Uniunea Europeand

Jurisprudenta instantelor Uniunii Europene
Interviu - personalitati ale lumii juridice vorbesc despre sublecte de actualitate

Dosar - o problemd importantd de drept european este adusa in atentia cititorului 5i dezbituta
de profesionisti

Informatiile oferitede Revista Romana de Drept European se adreseard profesionigtilor:
Avocat | Jurist al unel companii sau al unei institutii publice | Magistrat | Spedalist in drept european
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