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EXTRASE



PRESIDENTIAL IMMUNITY
FROM JUDICTIAL DIRECTION

0. SARAMET" A. BIANOV™

Absiract: The aricle presens the inirimtion of presidential oy o
retled m the Constitutin of Untred Stares and in the  American

furikprdence

Key words: Presidency, immunite, Constitution.

The political mstifution of the president
of Umited States 15 settled in Article 11 of
the Constitubon. Of all the issues
confromting  the  member:  of  the
Philadelphia Convention, the natare of
presidengy . ronks  among  the  most
impartant, for the framers chose 1o vest all
the executive power i one person, We
shall not continue to discuss the nature and
scope: of the présidential power, since our
main goal 5 to anslyze the mstntion of
presidential fmmunity. Article [T section 3
trom the Constitution of United States does
not refer explicutly 1o this mstitution, stil
the fich American jurisprudence in this
particular field can offer o valid inters
prefation of the nature of presidential
imnuniy,

By the devision of the Court in
Missisnippi v, Johnson, m 1867, the
President was placed bevond the reach of
Judicial  direction, either affirmative or
restramimg, m the exercise of his powers,
whether  constitutional  or - statutory,
political or otherange, save perhaps for
what must be 8 small class of powers thas
are pursly ministerial,

An spplication for an mjunchon 1o forbid
Presidert  Johnson  io0  enfoece  the
Reconstructoon Acts, on the ground of thewr

unconstitubtonality, was answered by
Aftormey General  Stanberg, who argued,
inter alia, the absolule immunity of the
President from judicial process. The Court
refized 1o permit the filing, using language
construable as meanmg that the Presidem
was not reachable by judicial process but
which more fully paraded the homible
consequences. were the Court to ast, First
notmg the limited meaning of the term
“mimisterial,” the Court observed that
“wvery different is the duty of the President
in the exercize of the power o see tht the
laws are faithfully executed, end among
these laws the acts named i the Will. . |
The duty this mmposed on the President =
in no just sepse ministersal It a5 purely
executive and political.”

“An atternpt on the part of the judical
depariment of the government o enforce
the performance of such dubies by the
Fresedent mmight be justly characterized, m
the larguage of Chief Justice Marshall, a5
‘an ghsurd and excessive extravagance.”
*1t 15 true that m the mstance befors us the
interpeoaition of the court 5 mot sought to
enforce action by the Executive uonder
constitutional legislation, but to restam
such action under lepslation alleged o be
unconstitutional. Hut we zre unable fo
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pereceve thut thes circumstance: takes the
cliqe oil ol the penerml prmeiples which
forbed gl Cinrerference. with the
exereise of Executive discretion™ ’
“The Congrness s dhe lepealaive. depart-
meni of the governmienis the President is
the exccutive depariment. Meither -cun be
restrvmed 0 il achion by the judicial
shepariment; Though the 2ot of hoth, when
peerlusrnmed, are. 0 proper epses, subpect to
s copniange” “The smpropriety of =such
mierference will be elearly zeen upon
cofsideration:  of  (is possible  conse-
guenees,” “Euppose e Wil Nled and the
imunetion praved  foe allowed, 1T the
Peesident refise obedience, it 15 needhess o
abserve thot the court s wialhowd pirwer
eoforce 8 pigcess, I on the other hand,
the President comphies with the order of
Phee worart and reluses i exeeuts the acts of
Compress, fse il pob elear thar o eolhéion
may oegur bebween the executive  and
legislative depariments b the povernment!
Moy ot the Hodse of Bepresentatives
rmpeach the: President for sach refusal?
And i thal dase could this gourt nfertere,
n bebal i of the President. thus endanpensd
by wosiphiande with = mandaie, ond
restriin by mpunetion the Benow of the
Ulmated Stofes Fromn sifing 858 coud of
irmpsencknoens’ Would the strange spectacle
e offered 10 the puble world o1 an
allemm h:.' This et §eb airresd '|'lr|||.'q.'|,1||n;.!:-:
inn Uhab-coawre!™

Rare  has been (he opportumity for the
Court o eloockale s gpIrn an
Mbaadsuinpd v Jodisen. snd, im0 the
Watersaie tupos case, it beld the President
pmenable o subpiema b produce evidenge
fow wse mea erimimal case withour dealing,
croept ahliguely, with sis prioy opanion,

The President™s gounsel hosd prgued the
Pressident wias ammure 1 judicial process,
clatming “thay the independence of fhe
Ixeeutive Branch within its oavn sphere

isathiles @ President froom a gudicaal
subgseni  in oan ongoing  crirmingl
precubican. dmd therehy prEcts
aulidential Presidential communications.™

However, the Court beld, “neither the
dactrime of separpton of powers, nor the
noed  for o confidentinlicy of  high-level
commumcalns, withsur more, can susiin

an absolute.  ungualified  Presadential
privilepe of  imrmmity from jodeel
process ungder  all carcumstances.”™  The

primary constifutonal duty. of the eourls
“to do justiee mogrmmral prosecutiong”
was o oriticnl eounterbalance o ke clam
of presidential immunily. and W sccept the
President’s orgument: would disturh the
separnion-of-powers funchion ol achicyving
oo oworkable  povesmment”  as owell as
“aravily mgeir the role of the gours under
A I

Present thivaghowt the \Wanergaie enisis,
and unresolved oy ot was the question of
the amenability of the President b enminal
prosecution - praer G donvielion  upin
impeachiment, - It was argued that e
wmpeachiment clapse necessanly regquired
mdietment ol il om0 enmimal
proceading o follow 3 specessiul
impeachment and that a President in any

event WS u.||:||;||.|.-p|::.-' T from
inclictment  amnd  these: argumenis  wene
gdvonced:  as  onpe  grovnd o deny

erilorcement ol fhe subpoemas runnmg o
ihe Presideii

Yesermon of the same orgument by Vice
Presidemt Agmen was confroverted by the
Cipvernneent,  thrmah  the . Soelicinor
Gieperal, but 45 10 the Prestdent. 15 was
argued that for a mumber ol constitutenl
and praciical rexsons he was nol subpecl W
ardimary criminal process.

Finally, most recently, the Courd has
defmtnvely resodved one of The iorerpaimnd
issues of presidential scoountability, The
President is absoiutely impume n actions
for civil demages Tor oll pgks. within the
“oter perdmeser of his offioul dubes, The
Cowri's close decision was premised on the
Fresident's - “umogue’  pastion om0 the
comtstitutienal achewmel” = 0 was
derived fbm the Courg's mmguiry of i “kimd
of ‘public policy” analyss™ of the “pedicics
and principles: that may  be  considered



Bill=iimn af the Transifvanis Univergity of Bragov « Vo, 134%) - 2006

I4a

mplicit in the nature of the President’s
office in a system structured 1o achieve
effective  povernment under 8 constify-
tionally mandated eparation of powers, ™

While  the  Constitution expressly
afforded Members of Congress tmmunity
m matters arising from “speech or debate,"
and while it was silest with Tedpect to
Presdential mmunity, the Cowrt pog-
etheless  considered  such immmity g
functionally - mandated mcident of the
President's unique office. rooted in the
constitutional tradition of the separtion of
Powers and supported by our history ¥

Although the Court relied N part upon its
Previous practice of finding immamnity for
officers, such as Judges, as po whom tlhe
Constitution s silent, although o jong
commosi-law  history exists, and in pan
upon historica) evidence, which it admitied
was  fragmentary and ambiguous, the
Court's principal focys Wis upon the facy
that the President wasg distinguishable from
all ather executive officials, He is charged
with a bong list of “supervisory and policy
responsibilities of wimass discretion and
senstivity," and diversion of hig Energies
by concemns with private liwsiudts would
“riise  unique risks 1 the effective
functionimg of government,

Moreover, the presidential privilege jx
rooted  jn jhe SEparation-of-powers
dovirine, coungslling  courts to  tread
carefully before intruding. Some nterests
are imporiant FMOUER o require judicial
Befon; “merely private suitfs] for damages

sed on o President’s official acts” do nae
Berve  this  “broad public  intepect”
MEcessiating the courts to et Fimafly,
qualified mmmunity would not dequata]y
protect the President, because Judicial
inquiry info & functional analysis of his
actions  would bring with i the evil
MmNty  wag i prevent;  absolyge
IMITnITY was required.

in Climtan v Jaties, the Court, i a cags
of first impression, held thas the President
did-not have gualified ImMmumity from suit
for conduct alleged 1w have faken place

PO to his election o the Presidency,
which would entitle him to delay of both
the: trinl and discovery. The Court held that
its  precedents affording the Presidens
immunity from suit for his official conduey
— primarily on the hasis that he should be
enabled to perform his dufies effectively
without fear that 4 Particilar . decision
might give pise po personal [ability —
were mappdicable in this kind of case,

Moreover,  the separation-of-powers
doctrine did "ot require a stay of all private
#Chons against the President Separation of
POWETS 5 preserved by guarding agains
the encroachment or Sgmrandizement of
one of the coequal branches of the
Government af the expense of pnosther,

However, a federal tria) eourt tending to
a civil suit in which the President is a parry
performs only it Judicial function, nor g
function of anether branch, No decizion by
B-trial court could curai] the seape of the
President’s powers. The trial court, the
Suprerne Coury observed, had sufficient
POWETS 1o accommodate the President’s
schedule and his workload, so a5 not i
impede the President's performance of his
dusties,

Finally, the Cour stated ilz belief tha
allowing such suits 1 Proceed would not
Efnerite. o large volume of politically
motivated harassing and frivolous  hii-
Eation, Congress has the power, the Cour
if it should think NEcessary 1o
begislate, to afford the Fresident protection.

While the courts may be unzble g
compel the President to act or I preévent
him from acting, his scts. when performed,
are In proper cises subject to judicial
reEview  and disallowange, Typically, the
subordinates through whom he acts may be
sued, in a form of legal fiction, 1w ETijsHn
the commission of acts which might lead
t0 ireparable damage or 1 compel by writ
of mandamus the performance of & duty
definitely required by law, such siirs being
Usually broughlt i the United Stateg
District Court for the Dismet of Columbia,
I suits under the common  law, g






